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HEALTH (SMOKING IN ENCLOSED PUBLIC PLACES) AMENDMENT REGULATIONS 2003 
Motion for Disallowance 

Pursuant to Standing Order No 152(b), the following motion by Hon Giz Watson was moved pro forma on 9 
March - 

That the Health (Smoking in Enclosed Public Places) Amendment Regulations 2003 published in the 
Gazette on 10 December 2003 and tabled in the Legislative Council on 3 March 2004 under the Health 
Act 1911, be and are hereby disallowed. 

HON GIZ WATSON (North Metropolitan) [9.22 pm]:  This amendment is made to the regulations the House 
has just debated.  The amendments will alter regulation 12(2)(b), which deals with an offence by an occupier.  
The amendment seeks to remove subparagraphs (iv) and (v).  The change will take away the requirement for 
publicans to enforce a request for people not to smoke outside designated areas after a request to comply.  This is 
essentially watering down the responsibility of publicans in the enforcement of smoke-free policies.  In general, 
regulation 12(1) provides that when a person commits an offence by smoking in an enclosed public place or a 
designated non-smoking area of a public place, the occupier also commits an offence.  Subregulation (2) 
provides a defence to a prosecution if the occupier can prove he or she did nothing to assist or encourage persons 
to smoke, and took reasonable steps to stop a person smoking.  Regulation 12(2)(b)(i) to (v) spells out 
requirements that an occupier must carry out in order to have a defence under 12(2).  These requirements are as 
follows - 

It is a defence to a prosecution for an offence under subregulation (1) if the defendant proves that 
neither the defendant nor any employee or agent of the defendant provided any ashtray, matches, 
lighter, or other thing that could facilitate smoking, in the enclosed public space or non-smoking area of 
the place and that - 

(a) neither the defendant nor any employee or agent of the defendant was aware, or could 
reasonably be expected to have been aware, that the offence was occurring; or  

(b) as soon as a defendant or employee or agent of the defendant became aware that the offence 
was occurring, the defendant or an employer or agent of the defendant - 

(i) informed the person concerned that the person was committing an offence; 

(ii) requested the person to stop smoking in the enclosed public place or non-smoking 
area and to extinguish, and properly dispose of, the tobacco product; 

(iii) (if the person failed to comply with a request under subparagraph (ii)) requested the 
person to leave the enclosed public place or non-smoking area until the person 
finished smoking the tobacco product; 

(iv) (if the person failed to comply with requests under subparagraphs (ii) and (iii)) 
informed the person that the person would be required to leave the enclosed public 
open place or non-smoking area if the person did not comply with either of the 
requests; and 

(v) (if, after being informed under subparagraph (iv) the person did not comply with a 
request under subparagraph (ii) or (iii)) required the person to leave the enclosed 
public place or non-smoking area immediately. 

Removing regulation 12(2)(b)(iv) and (v) would significantly weaken the regulations, which reflect 
recommendation 8 of the Department of Health’s final report dated January 2003 into the review of the 
operations and effectiveness of part IXB of the Health Act 1999 and the Health (Smoking in Enclosed Public 
Places) Regulations 2003.  This recommendation was that regulation 12(2)(b)(ii) be amended to require - I note 
“require” - that the occupier take reasonable steps to stop a person from smoking in a restricted area, and it 
defines reasonable steps.  Those amendments seem reasonably small.  However, it is appropriate to ask 
questions: Why was this amendment made?  What advice did the Government take on this amendment?  Whose 
interests are served by the amendments?  Who asked for the amendment to be made?  These are all questions I 
expect the Government to answer. 

Dr David Roberts, the Chairman of the Australian Council on Smoking and Health, has stated, as outlined in my 
press release - 
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“Clearly on the question of smokefree public places and workplaces the main game for the AHA is to 
keep WA pubs and bars as smoking venues with the least restrictions possible for as long as possible.  
This has been obvious to public health activists for five years or more.” 

“It is simply outrageous that the AHA has this sort of political leverage.  Under the legislation before 
the parliament pubs and bars as well as parts of the Casino will enjoy the only exemptions to smokefree 
laws in our society.  Every other business proprietor in WA is responsible for compliance with State & 
Federal laws, so why should publicans be treated any differently?”   

“This also makes an absolute mockery of the AHA’s host responsibility position and duty of care to its 
patrons.  Furthermore, it entangles the Gallop Government and the AHA in a very unhealthy 
relationship.  Apparently, the AHA is now setting government policy on health, as well as retail trading 
hours and liquor licensing laws.  What happened to the Government’s stated position that it wasn’t 
going to review the regulations again till late in 2007?  We now realise the Government’s position is 
even more pro tobacco than we previously thought as they are prepared to review the regulations in the 
tobacco industry’s favour at any time friends of the tobacco industry choose to lobby them.  It appears 
that a vote for Labor is a vote for the AHA.”  . . .  

“ACOSH believes that the Government’s position on passive smoking and enclosed environments is too 
weak, and will rob Western Australia of the status it has enjoyed since the 1980s as a world leader in 
this important fight against the health dangers of tobacco smoke.  The Government came up with a half-
hearted and half-baked set of regulations that didn’t even follow the advice of its own experts in public 
health.  Now as a result of lobbying from the Australian Hotels Association it has watered down the 
relatively weak regulations even more.”   

Therefore, I ask:  Did the AHA raise concerns about the regulations?  If so, why did the government roll over on 
the matter?  The amendment will shift the direction to the smoker from a status of “require” to “request”.  
Removing regulation 12(2)(b)(iv) and (v) clearly leaves a request with no obligation to require.  It is worth 
noting the defined difference between request and require.  Request is defined as an act of asking for something 
or asking a person to do something, whereas require is to lay down as an imperative, command, instruction, 
order or insistence.  By removing these two subparagraphs (iv) and (v), the onus on the publican to act to remove 
that person from smoking in a designated non-smoking area is considerable weakened.  This is not acceptable to 
the Greens (WA) and is not acceptable to those who wish to protect non-smokers and workers in the hospitality 
industry from exposure to environmental tobacco smoke.   
We will be very disappointed if the Opposition chooses not to support the disallowance.  It seems the Opposition 
is playing a very dubious hand in all this process.  If it has its way, we will end up with watered down 
arrangements, as equitable as they may be for everyone.  
Hon Simon O’Brien:  I hope the Government will up the ante. 

Hon GIZ WATSON:  Yes; we will see.  On behalf of the Greens (WA) and those who wish to see better health 
outcomes for workers in this sector and Western Australians generally, all I can say is that if the Government 
and the Opposition get together to continue with this pathetic response and to broaden it out - 
Hon Simon O’Brien:  You are going to have employees confronting someone and saying, “You are committing 
an offence”, then requesting the person to stop smoking and dispose of the tobacco product.  If the person does 
not do that, the employees will then have to request the person to leave. 
Hon GIZ WATSON:  Yes. 
Hon Simon O’Brien:  Then if the person has refused both of those requests, the employees will have to say, 
“Excuse me, I require you to leave.”  Then, if the person refuses that, the employees will have to say, “You are 
required to leave immediately.” 
Hon GIZ WATSON:  Yes. 
Hon Simon O’Brien:  At what point do the employees get their heads punched in and what help does that 
provide us? 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order!  The member will get an opportunity to discuss that point.  
It is a bit of a lengthy interjection.   
Hon Simon O’Brien:  I have already done so.  Hon Giz Watson should not be so sanctimonious about it.  How is 
it going to work in practice? 

The DEPUTY PRESIDENT:  Order!   

Hon Simon O’Brien:  She has not made any sense so far.  I want to get some answers. 
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Hon GIZ WATSON:  Go out and have a cigarette; you will feel better! 

The DEPUTY PRESIDENT:  Order, members!  Hon Giz Watson has the floor and is speaking; Hon Simon 
O’Brien does not.   
Hon GIZ WATSON:  Thank you, Mr Deputy President.  The point I made - perhaps the member missed it - is 
that the responsible person in other areas of regulation is required to ensure that regulations are upheld.  This is 
not unusual.   
Hon Jim Scott:  Under-age drinkers for instance. 

Hon GIZ WATSON:  Yes, exactly.  Under-age drinkers in hotel premises are required to leave.  The member 
does not have a point.   

I will conclude my remarks because I realise that there is a short time to debate this matter.  This amendment is 
the clearest indication to me that the decision-making strings on tobacco control are being pulled.  I reiterate to 
the parliamentary secretary that I wish to have some answers to those questions about why this amendment was 
made, what advice the Government took and whose interests are being served if these amendments stand.   

HON JIM SCOTT (South Metropolitan) [9.32 pm]:  Earlier tonight I was quite amazed when my colleague told 
me that the Opposition would support the disallowance motion on this issue.  I thought it was a good thing that 
the Opposition was at least concerned about the health issues involved in this regulation and would like to 
improve matters in areas in which people are impacted by cigarette smoke.  However, it turns out that that is not 
what it was at all.  I discovered, by listening to the debate in my office downstairs, that the issue for the 
Opposition is not about health; it is about one vested interest against another.  We must treat both of those 
interests equally while they impact on the health of people who work in enclosed places.  It just goes to show the 
shallowness of the Opposition’s debate when it uses the excuse, given through interjection by Hon Simon 
O’Brien, that a person cannot be required to stop someone being affected by cigarette smoke - 

Hon Simon O’Brien:  That is not what was said at all; stop misrepresenting it. 

Hon JIM SCOTT:  That is not misrepresenting it at all; that is exactly what Hon Simon O’Brien said by 
interjection.  He asked whether a person would be asked to stop smoking and, if the person did not stop smoking, 
whether it would result in employees getting their head punched in.   

Hon Simon O’Brien:  I can tell you that is what you will have if that is the length employees have to go to get 
people to stop smoking. 

Hon JIM SCOTT:  Why then, when under-age drinkers are asked to leave premises, do employees not get their 
heads punched in?  That is exactly the same situation.  Employees are required to uphold the law in other ways.  
Why are they not required to do it in this case?  Quite frankly, the Opposition has thrown up a furphy.  In reality, 
the Opposition is not interested at all in improving the health of people impacted by cigarette smoke.  It is being 
run around by the same vested interests that the Government is being run around by and is watering down what it 
promised to do with these regulations.  That is pathetic.  The Opposition is showing no responsibility at all.   

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [9.35 pm]:  It is important that we go back 
to the review and look at the starting point of the amendments that we are debating today.  The eighth 
recommendation in the review states - 

Regulation 12(2)(b)(ii) be amended to require that the occupier take reasonable steps to stop the person 
concerned from smoking in the restricted area and to define reasonable steps. 

That is what the Government was asked to do by the people who gave due consideration to these matters in the 
review.  It is important to note that the review did not define what those reasonable steps were but, rather, said 
that the Government ought to define them.  Regulation 12 provides that when a person commits an offence by 
smoking somewhere where that person should not smoke, the occupier - that is, the service provider - also 
commits an offence.  That regulation goes on to provide a defence to prosecution if the occupier can prove that 
he or she did nothing to encourage the person to smoke and took reasonable steps to stop the person from 
continuing to smoke.  The amended regulation sets out a series of steps that occupiers must follow to be in a 
position to avail themselves of that defence.   

Soon after the gazettal of the original regulations, which had five steps, discussion was initiated by the 
Australian Hotels Association with government on the final two proposed steps in that set of steps and what they 
might mean for occupiers and their staff in practical terms and the steps they would need to take to physically 
remove a person who was smoking.  In the first instance, the question was whether the steps required occupiers 
to physically remove a person and, if they were unable to, or failed to, whether that would leave them open to 
prosecution.  Regulation 12(2)(b)(v) does not explicitly require an occupier to do anything other than tell the 
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person who is smoking to leave immediately.  Subparagraphs (iv) and (v) taken together actually add little to 
prevent a person from continuing to smoke, as subparagraph (iii) already requires people to remove themselves 
from premises until they stop smoking.  The Government considered all the public health policy outcomes.  It 
took the view that it would continue to be completely consistent with the recommendations of the review, that it 
would have a satisfactory public health outcome once the occupier had effectively carried out steps (i), (ii) and 
(iii) and that steps (iv) and (v) could be deleted without compromising the position that was adopted in the 
review.  In other words, it needed to set out clearly what the steps were, it needed to make a statement on 
changing the culture and it needed to encourage people to take responsibility for what goes on in the premises 
they occupy as much as encouraging people smoking not to continue to smoke.  That is the series of events that 
led to these amendment regulations.  It is completely consistent with the review recommendations.  I reject 
absolutely the argument that discussions with the Australian Hotels Association about what a set of definitions 
about reasonable steps might mean in practice constitutes the AHA setting government policy.  That is not the 
case, and it is ridiculous to suggest that it is.  The Government opposes the disallowance motion completely.   

HON SIMON O’BRIEN (South Metropolitan) [9.40 pm]:  As the Leader of the House would acknowledge, 
that just shows that if we search long enough in these matters, we can find some common ground.  The 
Opposition finds favour with what the parliamentary secretary has just told us in this debate on the Health 
(Smoking in Enclosed Public Places) Amendment Regulations 2003.  The defences for prosecution when the 
defendant is the occupier, or his employee or agent, do need to be contained in the regulations.  If the defendant 
did not provide or facilitate the smoking - I do not know how a defendant will be able prove that, but that is still 
there in the regulations - and, in addition, if the defendant were aware that the person was smoking, then the 
defendant would have a defence if, as soon as he became aware that the offence was occurring, he did the 
following.  I will speak in plain terms here.  The defendant will need to approach the person who is committing 
the offence - that is, consuming tobacco, or smoking - and say, “It is an offence to smoke here.  Will you please 
put out that cigarette and dispose of it.”  If the person fails to comply, the defendant will then need to say, “I am 
going to have to ask you to leave.”  That is what the Government is proposing.  However, the Greens think that if 
the person is so stroppy that he is not willing to do that, the defendant will need to persist.  Heaven knows what 
an employee in that position is going to do.  If the employee has good person management skills, he will be able 
to go on from there.  However, if the employee does not have good person management skills, he will not be 
able to do that and there may be an altercation, or whatever.  Yes, that will frustrate the public health outcome, as 
someone referred to it.  However, that is not what this is about.  This is about what constitutes a defence for the 
occupier, or his employee or agent.  It seems to me that what the Government is proposing, which constitutes a 
number of steps, is adequate.  Surely no more is required to provide a defence, because clearly the person who is 
offending in this case is not the occupier, or his employee or agent, but is the person who is smoking when he 
should not be smoking and who, when he is made aware of that, refuses to butt out and then refuses to leave.  
That is the offence. 

Hon Ken Travers:  It is a bit like interjecting in this place! 

Hon SIMON O’BRIEN:  There will be signage and all sorts of things.   

I want to make it clear also that the Opposition is concerned about public health outcomes.  If Hon Jim Scott had 
listened, or had been in a position to listen, to the debate - I know he might have been attending to other urgent 
parliamentary business - he would know that I did take the opportunity, on behalf of the Opposition, to haul the 
Government over the coals for suggesting that it was tightening things up and was taking steps forward by 
enacting provisions that will amount to nothing and that will have years of lead time.  Therefore, it is a bit unfair 
to say that we simply do not care about public health outcomes.  The equity issue is the only thing of any 
substance that does exist.  As the Leader of the Opposition said by way of interjection, if the Greens want to 
bring all of that forward tomorrow and ban smoking tomorrow, then they should bring in a Bill.  The Opposition 
will not support the disallowance of these two subparagraphs.   

Question put and a division taken with the following result -  
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Ayes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller) 
Hon Jim Scott 

Noes (24) 

Hon Alan Cadby Hon Sue Ellery Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon George Cash Hon Paddy Embry Hon Frank Hough Hon Barbara Scott 
Hon Kim Chance Hon Adele Farina Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon John Fischer Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Bruce Donaldson Hon Jon Ford Hon Norman Moore Hon Ken Travers 
Hon Kate Doust Hon Peter Foss Hon Simon O’Brien Hon Ed Dermer (Teller) 

Question thus negatived. 
 


